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UNI TED STATES OF AMERI CA
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DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-12155
V.

HOMRD M MACHADO,

Respondent .
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CPI Nl ON AND ORDER

Respondent has appealed froma witten order issued by
Adm ni strative Law Judge Jerrell R Davis on October 5, 1992,

di sm ssing, sua sponte, respondent's appeal froma warning letter

for lack of jurisdiction, canceling the schedul ed hearing, and
terminating this proceeding.' For the reasons discussed bel ow,

we deny respondent's appeal and affirmthe |aw judge's

! Attached is a copy of the | aw judge's order.
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di smi ssal . ?

The record in this case reveals that, in a letter dated
Septenber 3, 1991, FAA Aviation Safety Inspector Janes Eitel
i nformed respondent that a records inspection of Hawaiian
Airlines' Seattle facility reveal ed that respondent, who served
as pilot-in-conmmand of Hawaiian Air flight 21 on May 12, 1991,
fromSeattle to Honol ulu, had not signed the dispatch rel ease
pertaining to that flight. The letter indicated that this was
contrary to the Federal Aviation Regulations (FARs),® but that it
was assuned the failure was an oversight and, therefore, did not
warrant | egal enforcement action. |Inspector Eitel's letter
further stated that the letter would be nmade a matter of record
for a period of two years, and woul d then be expunged.

Respondent contends that he did sign the dispatch rel ease,
and suggests that it was properly nmaintai ned at Hawaiian's
Honol ul u di spatch facility, rather than at its Seattle station
facility. Respondent maintains that he coommtted no FAR
violation, and is entitled to appeal the letter, which he terns a
"decl aratory order," to this Board. The Adm nistrator noved to

di sm ss respondent's appeal for lack of jurisdiction, noting that

> Respondent's notion for leave to file an additional brief
inthis case is denied. The issues have been adequately
addressed in the appeal and reply briefs.

® Although the letter does not specify which regul ati on was
violated, a copy of a portion of respondent’'s FAA-nmaintai ned
airman record (attached to one of respondent's filings in this
case) cites 14 CF. R 121.663 in connection with the May 12, 1991
incident. Section 121.663 requires a carrier to prepare, and a
pilot-in-command to sign, a dispatch release for each flight
bet ween specified points.
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section 609(a) of the Federal Aviation Act of 1958 (49 U.S.C.
1429(a)) only provides for Board review of orders issued by the
Adm ni strator "anmendi ng, nodi fying, suspending, or revoking" a
certificate.

Chi ef Adm nistrative Law Judge Fow er denied the notion to
dismss, finding that the inspector's letter constituted a flaw
on respondent's record, with potential future inpact, and that
his certificate had therefore effectively been nodified by the
letter. Judge Fow er also denied the Adm nistrator's request for
consent to an interlocutory appeal. Admnistrative Law Judge
Davis, to whomthe case was subsequently assigned, denied the
Adm nistrator's notion for reconsideration of Judge Fow er's
denial of the notion to dismss, as untinely. The Adm ni strator
thereafter filed a notice of intent not to participate in the
proceedi ng, restating his position that the Board | acks
jurisdiction over this matter. Finding that the jurisdictional
i ssue had been fully briefed and involved a purely | egal

determ nation, Judge Davis issued his sua sponte order dism ssing

Respondent' s appeal for |ack of jurisdiction.
Judge Davis correctly concluded that the Board | acks

jurisdiction in this case. In Admnistrator v. Shernman, NTSB

Order No. EA-4019 (1993), a simlar case which was decided after
briefing was conpleted in this case, we nade clear that the Board
| acks jurisdiction to review a letter of warning, such as the one
sent to respondent in this case. |In Sherman, we indicated our

di sagreenent with the | aw judge's denial of the Admnistrator's
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nmotion to dismss for lack of jurisdiction, and with his apparent
finding that the warning letter could constitute an anmendnent or
nmodi fication to an airman certificate because it represented a
unilateral finding of violation which could have sone adverse

effect. As we explained in Sherman,

. adm ni strative actions, which include letters of
warning and letters of correction, are wholly distinct from
| egal enforcenent actions. In Admnistrator v. Aero
Lectrics, NTSB Order No. EA-3169 (1990), we found that
letters of correction issued under FAR § 13.11[%] were not
orders appeal able to the Board because they do not purport
to take any action with regard to a certificate. See also
Adm ni strator v. Pal nquist, NTSB Order No. EA-2754 at 7, n.
9 (1988). Simlarly, we perceive no valid basis for
concluding that a letter of warning anmends or nodifies an
airman's certificate. To be sure, such admnistrative
actions set forth judgnents concerning the validity of
certain conduct under the FAR and suggest that failure to
avoid certain conduct in the future may result in
enforcenment action. However, the fact that an airman may,
after receiving a letter of warning, feel constrained to
exercise his certificate rights differently, or may

“ 14 CF.R 13.11 provides, in pertinent part:
8§ 13.11 Admnistrative disposition of certain violations.

(a) If it is determned that a violation or an all eged
violation of the Federal aviation Act of 1958, or an order
or regulation issued under it, . . . does not require |ega
enforcenent action, an appropriate official of the FAA field
of fice responsi ble for processing the enforcenent case or
ot her appropriate FAA official nmay take adm nistrative
action in disposition of the case.

(b) An adm nistrative action under this section does not
constitute a formal adjudication of the matter, and may be
taken by issuing the alleged violator --

(1) A "Warning Notice" which recites available facts and
i nformati on about the incident or condition and indicates
that it may have been a violation; or

(2) A "Letter of Correction"” which confirnms the FAA
decision in the matter and states the necessary corrective
action the alleged violator has taken or agrees to take. |If
the agreed corrective action is not fully conpleted | egal
enforcenent may be taken.
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strenuously object to a characterization of past conduct as

contrary to | aw, does not nean that every disputed view of

the Adm nistrator respecting an airman's conpliance with
regul atory standards anounts to a certificate nodification
or anendnent subject to our review.

Id. at 4-5 (footnotes omtted).

Even if, as respondent argues, general principles of due
process require that he be given a further® opportunity to be
heard with regard to the charges enbodied in the warning letter
-- an issue we need not reach -- this Board has not been
enpowered by Congress to provide a forumfor such an opportunity.

Section 609(a) of the Federal Aviation Act |imts the Board's
adj udi cative authority to those cases in which the Adm ni strator
has i ssued an order anendi ng, nodifying, suspending, or revoking
a certificate, and to certain civil penalty actions. Contrary to
respondent’'s assertions, section 304 of the Independent Safety

Board Act of 1974 (49 U.S.C. 1903) does not expand this

authority.

> |t appears from docunents appended to respondent's filings
in this case that respondent was invited to provide evidence,
statenents, information, or explanation to Inspector Eitel
regarding the incident, both before and after issuance of the
Septenber 3, 1991 letter. Respondent responded, in witing, on
bot h occasions, but his replies apparently did not dissuade the
i nspector fromissuing the letter or persuade himto withdraw it.



ACCORDI NAY, IT IS ORDERED THAT:
1. Respondent's appeal is denied; and
2. The law judge's order dism ssing respondent's appeal for |ack

of jurisdiction is affirned.

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HAMVERSCHM DT,
and HALL, Menbers of the Board, concurred in the above opinion
and order.



